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In the United States Circuit Court, 


For the District of New Jersey. 


American Graphophone Comnanyv, 
-V5- In Equity. 
The United States Phonograph Co. 


et al. 


Affidavit of Anthony Pollok. 


District of Columbia, SS: 

Anthony Pollok, heing duly sworn, says: Iama 
resident of Washington, De Ce, and am of counsel for 
complainants herein, T have read the affidavits of 
Charlies J. Bell and Edward D. Easton filed in this suit, 
and believe that the statements therein contained are | 
truee 

The patents in suit were — out through me, and 
I have long been familiar with the subject to which they 
relate, and with the general course of affairs and events 
connected with the phonograph busines&e It is a matter 


of general information that the patents known as the 


-graphophone patents created all over the world the art 


of recording and reproducing sound, which had no existence 
as an industrial art prior thereto, although the Edison 
indenting phonograph had been known as a scientific toy 
for eight vears. ; 
When information came to my clients, in 1888, that 
Edison —_ about to bring out a "perfected phonograph", 


characterized by the operation of cutting or engraving 


the record in wax, and hy other distinctive and novel 
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features of the graphophone, I was instructed to begin an 
action as soon as such machine should appear on the 
market. Extensive preparations to this end were mad@e 
Proof of the'character of the infringing mantis weak 
obtained, a bill in equity drawn, and affidavits prepared. 
Before decisive action could be taken, however, the 
negotiations with Mr. Lippincett, described in the affidav- 
it of Charles J. Bell herein, were begun, and it appeared 
that no necessity for litigation would arise, and that 
the rights of my client were, and would be, respected. 
When, after the failure and death of said Lippincott, 
recourse to litigation was found to be necessary, acticns 
were brought through my firm against the Edison Phonograph 
Works and the Columbia Phonograph Company, in February, 
1893, for injunction, accounting, and damagese Answer 
was filed by coun@el of the North American Phonograph 
Co. denying validity of the patents, but no other action 
has been taken by them. Every honest effort has been 
put forth by complainant's counsel to press these suits 
vigourously to an early hearing, but the defense, which 
was assumed by the North American Phonograph Company, has - 
hae conducted solely with a view of gaining time; and 
though complainant's prima-facie testimony was taken in 
January, 1894, no testimony in reply has been taken. fhe 
collapse of the North American Phonograph Coe, which is 
the latest reason advanced for delaying testimony for the 
defendants, makes the date of termination of that litiga- 
tion extremely uncertain, but the complainants are and 


have been ready to go to trial at the earliest moment. 


en ae en eee = = Seaee Soe . ia 
mremren iee S Raymond R. Wile * 


a 


Research Library ~: 


Sei ay aoe at jap rs Sora = AS ees ; a a | 


TI attach 


-3- 


to this affidavit a copy of the deposition 


of Chas S. Tainter, taken in the suits above referred to, 


which copy is 


marked "Exhibit Testimony, Ae Pollok." 


Beleiving that these cases could be disposed of with 


reasonable promptness, and knowing that the relations of 


the: parties were complicated by contracts, creating 


questions difficult to discuss on a motion for.preliminary 


injunction, I 


advised my clients to put up with the in- 


jury caused by the infringement until a final hearing 


could be reached. The special circumstances which made 


this course appear advisable do not exist in the present 


case, and it has become evident to me that great and 


irreparable injury to the complainants can only be avoided 


by the promrt 


enforcement ef those rights which have 


long been their exclusive possession, which have been 


recognized in 


and of which they have been femporarily deprived solely 


| 
every country where a patent system prevails | 


through the failure of those with whom they entered, in good 


faith, into contract relationse 


October 1894, 


et 


Anthony Pellok, 


Subseribed and sworn to before me thos 9th day of 


Be Le White, 
Notary Public, {Le Se) 
District of Columbia. { 
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In the United States Circuit Court, 
For the District of New Jerseve 
American Graphophone Comnansy 3 


’ = ‘ In Equity. 


The United States Phonograph Coe 


Affidavit cf Reeve Lewise 


District of Columbia, ss: 
Reeve Lewis, heing duly sworn, deposes and says; 
I am an attorney at law, and for some vears past have 
been employed as an assistant in the office of Messrs. 
, Pollok & Mauro of Washington, De @ My duties include 
investigations of patents and puhlications for the deter= 
mination of questions of novelty and identity of invention. 


I have several yr wee 
. times reviewed the United States patents 


granted for sound recording and reproducing instruments, 
or immrnvements relating thereto, and have examined a 
large number of these natents in detaile 

During the eight vears prior to May 4, 1886 thea 


date of the natents in suit, hut five patents were granted va 


in this country for inventions relating to this art. 


\ Three of these were granted tic Thomas Ae Edison for his 
eka ’ well-known indenting phonograph, tha first on Fehruary 
‘19, 1878, and the last on May 18, 1880. 
During the period of eight veurs following the crant 
\ of the petents in snit over one hundred and sixty patents 
have been granted in this country for improvenents in 
this arte Some of these are for special matters, such 


: as duplicating records, and some for a peculiar method of 
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forming a recarec hv etching in metal; hut with a few 
Oo . ob ? 


such exceptions all these patents ara for devices, methods, 


or appliances coutemplating or depending upon ‘the opera- 


tion of cutting or eangraving a record in wax, or a wax- 
like substance, as dascribed and claimed in the Bc?] and 
Tainter patent in suite A review of these patents clearly 
shows that the entire art, as developed up to the present 
. time, rests directly upon this patent as its hasis. 
Since the date of the patents in suit, a large 
numher of patents for imnrovenents in phonographs have 


been granted to said Edison. Such of these natents as 


4 ; refer to the operation of forming the record descrihe:. 

| the process of cutting in a wax or wax-like substanc4. 

. No.patent has been granted since 1886, so far as I have 

heen able to find, for an improvemant in indenting phonoe 

3S . i 
| 5rarnse | 
: Reave Lewis. ; 
j j 
Subscribed and sworn to before mea this 9tn aay of 
| October 1894, | 
| Be lheWhite, 

| {lee Sed Notary public, 

: Y District of Columbia. 
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In the United States Circuit Court for the 


District of New Jarssre 


American Granhopnone Comrany , 
-vVs- In Equity. 
The United States Phonograph Company, 


et ale 


Affidavit of Andrew Devinee 


Andrew Devine, heing duly sworn deposes and says, 
I am a resident of Washington, De Ce. and am an official 
reporter of the house of Representatives, I have read the 
affidavits of John He White and Charles J. Beli in this 
cause, verified on the 9th day of Octorer 1894, I was 
present, with Messrse White _ Clephane, at an intervisw 
with Thomas A. Edison which took place at his factory in 
Newark, Ne Jo I think early in Octoher 1887, In the 
said affidavit of Charles J. Bell reference is made to 
the fact that the North American Phonograph Co. organized 
hy Jasse He Lippineott in 1888, controlled the various 
Edison patents for improvements in phonographs.e I was 
well acquainted with said Jesse EK. Linninecott and with 


the early affairs of the North American Phonograph Company. 


‘The fact is, as I was informad and believe, that said 


Company was virtually the owner of the Edison patents, 
although the title theeeto was vested in the Rdison 
Phonograph Co. The stock of the Kdison Phonograph 
Company was issued and delivered to the said North 
American Phonograrh Co, and the phonoyraphs made -in 


- 


accordance with said patents to Edison, and put upon the 
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market hy the latter Company paid a royalty of ten, dollars 
‘ each to the American Graphovhona Company, as set forth in 


the affidavit of said Belt. Mre Lippincott distinctly 


=. 


iefromed me that he had the right, as owner of the Edison 
g 
y patents, to pay said rovaltye 


In a letter from said “ippineott to Spencer Trask 


| 
i 
i 
' 
f 
; 


& COs Of New York, dated January 20, 1890, which was 
printed for circulation, said Lippincott savs that the 
North American Phonosraph Co. "“acquirad pv purcnase 
ownership for tne United States and Canada of all. of Mr. 
Thomas A. Edison's patents on the Phonograph". 
Said Edison was a large holder of the stock of the 
: North American Phonograrh Co. and was its president at 
| the time its affairs passed into the hands of a receiver 
in September 1894, 
Andrew Devine, 
Subscribed and sworn to nefore me tne l2th dav of 
October 1394. 
Bev lee White, 
: (Ee 8.) Notary Public, 


District of Colunhia. 
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United States Circuit Court. 


DISTRICT OF NEW JERSEY. 


American Graphophone Company, 
-VS- 
The United States Phonograph 


Company, et ale 


Affidavits of George E. Tewks>v 
bury and Eben G. Dodge of 
Defendants on Motion for 


Preliminary Injunction. 


= % Filed December 4, 1894. 
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United States Circuit Court, 


District of New Jersey. 


American Graphophone Company, 
-Vs- In Equitye 
The United States Phonograph Company, 


et al. 


Affidavit of George E. Tewksbury. 


State of New York, 
SS. 
County of New York, 


George E. Tewksbury, being duly sworn, deposes 
and says as follows: I am 36 years of age, reside at 
Newark, Ne. Je. aud am the secretary and treasurer of the 
United States Phonogiaph Company, whose plece of business 
is located at Newark, N. J. The business of that company 
is carried on by myself and Victor H. Emerson, who is the 
president of said company. The United States Phonograph 
Company is a corporation organized under the laws of the 


State of New Jersey. It was organized originally in the 


-spring of 1893. In January, 1894, it was re-organized 


with increased capital, and I became a large owner of the 
capital stock, and was elected its secretary and treasurer. 
The principal business of the company consists in providing 
the blank record cylinders of talking machines with musi- 
cal and other records for exhibition: purposes, aud surply- 


ing such records to sellers and users of phonographs and 
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| g~raphophones. ‘Tt has a larger business of this character 
than any other concern. It also deals in talking machines 
and supplies therefor to a limited extent, but has never 
manufactured either the instrunents themselves or the 
supplies which go with then, 

I have been connected with the talking machine 
business since the inception of the commercial business 
in 1888, and am well acquainted with the history of that 
business. I was in terested in the Kansas Phonograph 
Company at the time of its organization in 1888, and 
conducted the negotiations which resulted tin a license to 
that company, under the patents here in suit, by the 
North American Phonograph Company, such license heing dated 
November 15, 1888. Prior to that date, I speng consider- 
able time in New York City, conducting the negotiations 
which runiitest he that contract, and from as early as 74 
1888, down to the signing of the Kansas contract, I was 
a frequent consultation with Mr. Jesse EH. Lippincott and 
‘the various persons who were at that time interested in 

the talking rer business. 

Prior to the organization of the North American 
Phonograph Company, which was in July, 1888, Mr. Lippincott. 
had made a contract with the complainant, the American 
Graphophone Company, the owners of the graphophone fatents 
including the patents in suit, by which, as was represent- 
ed and generally eiiieinabded, he hecame the agent of the 
complainant company, and ine een: Iaiceen under its 
patents. He subsequently, with the donesnt of the 


Graphophone Company,made contracts with the owners of the 


Edison phonograph patents, whereby the business of exploit- 
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ing both the phonograph and the giraphophone was to be 
carried forward as a single business. He organized the 
Nerth American Phonograph Company for the puryose of ex- 
Pploitiug said business, transferred his rights to that 
company, and organized various local companies, and issued 
to them licenses by which they were given extlusive rights 
under the phonograph patents, each in a limited territory. 
Upwards of thirty local companies were thus organized and 
licensed, with the knowledge and consent of the complain- 
ant, the Graphophone Company. These local companies 
paid large amounts for their rights, in cash and stodk, 
aa the profits arising from the business thus organized 
were participated in by the compléinant company . The 
Kansas Company, for illustration, owned the rights for 

the State of Kansas and the Territory of New Mexico, and 
paid therefor $20,000. in cash, and $62,000. of its 
eaptens stock. Similer amounts were paid by other 
SEE S35. The New Jersey Phonograph Company, which 


} 


\was licensed February 19, 1889, and had the exclusive 
_— for the State of New Jersey, paid $50,000. in cash 
Ln $125,000. of its capital stocke 

I attach hereto a copy of the license contract of the 
‘New Jersey Phonograph Company as showing the rights of 
that Company, and as an example of the character of con- 
tract which the other local companies received. 

Theseg contracts were all made for a period of five 


years, wtth the privilege of extension, and were in all 


instances, so far as I am aware, extended to March 26, 


\1903 , and are now in force The licenses of the Kansas 


f 
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and New Jersey comranies were, in fact, extended to the 


last named date. 


The business was first carried on by the local 
companies bz; renting the machines to users, but subsequent- 
ly, and in accordance with the contracts, the local 
; companies were given the right to sell machines and 

supplies to the public. 

The phonographs now owned by the United States Phcno- 
graph Company and used by that company to make musical 
records, were purchased by the United States Phonograph 
Company from the New Jersey Phonograph Company, and are 


used by the former company with the knowledge and consent 


of the latter company in the territory which is covered by 
the contract between the latter company and the North 

, | American Phonograph Company. All phonographs which the 
\United States Phonograrh Company has ever purchased and 
sold, and all blank record cylinders which it has ever 
purchased and used or sold have been purchased from one 


lor the other of the local or sub-companies having licen- 


ses under the patents in suit similar to the ltcense of 


the New Jersey Phono graph Comrany. The principal 
purchases of the United States Phonograph Company have 
been made of the Kansas Phonograph Company and of the 

New Jersey Piencertnh Sombenz, but all ite other purchases 
of phonographs and blanks have been made from the sub- 
eompanies so licensed, and in all instances, the phono- 
graphs and supplies which the United States Phonograph 
Company purchased were those of the regular and well- 


recognized character which were obtained by the said sub- 


- 5 
companies under their license contracts, and were sold un- 
der the authority of such contracts. 

During the carrying on of the business of the United 
States Phonograph Company, Mr. Emerson and myself, as 
officers of that Company, have been brought into very 


frequent contact with Edward D. Easton of Washiugton, who 


is the vice-president and general manager of the American 


 Graphophone Company and also president of the Columbia 


Phonograph Company, which latter is one of the local 
companies which acquired territorial rights from the 
North American Company, in the same manner as in the case 
of the Kansas and New Jersey Companies. Said Easton is 
practically the manager of both said Graphophone Company 
and said Columbia Company. He is largely interested in 
both, and the interests of the two companies are under- 
stood to be practically identical. He has known of the 
operations of the United States Phonograph Company ever 
since its organization, has dealt with it very largely in 
the purchase of phonosraph records, and never, until 
recently, has he seriously intimated or suggested that 
our business was carried on without proper authority, or 
that the machines licensed to be used and sold by the 


New Jersey Company, aud which we obtained from that 


“Company as stated, were in violation of any rights held 


by the American Graphophone Company, of which, as I have 
said, he is an officer; or that the licensed use of said 
machines did not include the right and license to muke, 


use and sell mufical and other records on blank cylinders, 


which right constitutes the essentially useful element 
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of such machines. 

On the contrary, for a long time past, said Easton 
has very frequently visited our laboratory, and his two 
companies, the American Company and the Columbia Comrany, 

have been among our largest customers. Said Easton has 

auring this period aided and encouraged us by suggestions 
and in many other ways in the carrying on of our business, 
and under such encouragement we have established a very 
large trade. 

It is untrue, as stated in the affidavit of Charles 

Je Bell, verified October 9th, 1894, that the claimsof 

novelty, originality:.and merit in the graphophone patents 

here in suit have never been seriously disputed. On the 
contrary, I Gelieve these subjects to have been always 

in dispute; eertainly this has been the case for the 

last several years during which I have been connected 

with this industry. Mr. Edison has been and is regarded 

all over the world as having originated the only commer- 

cially suecessful phonographe This is generally con- 

ceded and is regarded as beyond dispute. Until a short 

time ago the American Graphophone Company was utterly 

unable to place upon the market a graphophone capable of 

‘accomplishing commercial and useful results. The machine 

which they are at present putting upon the market over- 

comes the difficulties heretofore experienced only so far 
- it employs the practical features of the phonograph 

\ which they have adapted to the graphophone. This, as I 

have intimated above, is the feeling prevalent among 


those connected with this business, and the fact that the 
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gcaphophone is éncapable gf practical: commercial use is 
demonstrated by the fact that at the present die there 
are comparitavely few graphophones in use, while phono- 
graphs in large numbers have been sold all over the worlde 

Until very recently it has been conceded by the 
officers 6f the Graphophone Company that the graphophone 
was not an operatives an: successful device. At the 
Second Annual Convention of Local Phonograrh Companies of 
the United States, held in New York in June, 1891, James 
Ge. Payne, then president of the American Graphophone 
Company, was called upon for an address to the Convention 
upon the subject of the commercial sound recording and 
reproducing device, and at the conclusion of this address 
on being asked by a member of the Convention as to whether 
or not the Graphophone Company had a new machine or were 
about to make such a machine, he replied as follows: 

"I want to say on that point that we have quite a 
number of graphorphones at our factory and recognize the 
justice of some of the complaints that have been made 
about them, and are trying. to improve them. We have men at 

| work at Bridgeport now, both on the graphophone and on 

| the cylinder, and if it becomes a necessity for us to 

| take the field, as it may possiblg be, we propose to have 
ia machine that we can offer to local companies or to 


\ agents with some assurance of success.” 


Although the phonograph has been upon the market for 
a number of years past, it has only been within the last 


year or so that the American Graphophone Company, by 


j 
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absorhing in its machine various features of the phono- 

6raph as aforesaid, has been able to place:upon the market 

F a device such as Col. Payne referred to as @ eaaiitinnts that 
can be offered "to local companies or agents with some 
asuurance of success," One of the leading difficulties ‘ 
which precluded the successful operation of the grapno- ‘ 
phone prior to this time was that it employed a recordi:ig +e 
cylinder of soft, waxy material. This cylinder and the {0 
recording and reproducing styles used in connection there- 
with were inca; able of performing their respective bn 
offices satisfactorily. Not only was it impossible to 
record and reproduce the hissing and labial sounds , but 
said styles, which were constructed of steel, were 
rapidly worn down or dulled, and in addition were so 


“ injurously affected by the moisture both in the recording 


medium and in the atmosphere that within a very short | 
time after they were put into use they became unservicable | 
and the machine, therefore, utterly inpractical for reccrd- | 
ing and reproducing music. } 
In the spring of 1893, recognizing the manifest 
advantages of the phonograph, the American Graphophone 
Company commenced employing in its machines cylinders 
‘made by the Edison Phonograph Works and supplied, I under 
stand, by the North American Phonograph Company to the 
Colunbia Phonograph Company under its license. These 
cylinders were turned over to the American Graphophone 
Company by the Columbia Phonograph Company. At the same. 


time the graphophones were provided with tapering mandrels 


adapted to receive phonograph cylinders, and all grapho- 


phones sold to-day, so far as I know, have such mandrelSe 
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After putting these Edison cylinders into use upon their 
graphophones, they made the corresponding changes in the 
recording and reproducing devices, adapted such as had 

: for some time been used in the phonograrh. It is. true 
that for over a year last past, the American Graphophone 
Company has carried on experiments with a view to manu- 
facturing a blank for the graphophone capable of the use 
to which the blank of the phonograph is put, but, so far 


as I am aware, they have not been successful. During my 


| dealings, as an officer of the United States Company, 


with said Edward D. Easton and the American Graphophone 
’ ) Company, these cylinders have been regarded as incapable 


of practical use for making mueical and other exhibition 


tae. records, for the reason that in the most approved form the 
action of the atmosphere upon the blanks was to cause a 


af : bluish white inerustation or mold tc appear upon the 


Set il a ee 


surface, which soon destroyed the perfection of the record. 

This difficulty with the Graphophone Company's cylinders 

has been reccgnized and conceded by said Company and its 

vice-president Easton? 

In the spring of the present year, said Easton, 

¢ acting for the Columbia Company and the American Grapho- 
phone Company, submitted a proposition to furnish ts with 
one thousand of these objectionable cylinders, which were 
referred to as "blue blanks", with the understanding that 
we were to provide such blanks with suitable musical and 
other records andi return them to him, charging a certain 
sum for our work. After considerable negotiation, we 


finally accepted the proposition, on the understanding, 
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prompted by our knowledge of the impracticable nature of 
the blanks, that if such blanks proved a failure and 
would not properly perform their office, we ahould return 
them to the Columbia Company, which was to make the loss 
Good. We thereupon proceeded with the work of providing 
these graphophone blanks with musical and other records, 
but found that they were a failure. On notifying Easton 
to this effect, he suggested that we allow them to stand 
for some time, having in view that the, would improve 
with ase, The following letter written on May 1lth, 
1894, by the United States Company to the Columbia Phonogr- 
aph Company illustrates our position in this connection:- 
"We are reluctently compelled to cancel our arrange- 
ment with you in so far as it relates to the acceptance of 
Grapnophone blanks in part payment. We will leave the 
price as we agreed, and we do not think that you can 
be inferior and detrimental to our trades We have now 
worked up all the blanks received from the Gruphorphone 


[ people, except the 1l returned for your inspection. 


We appreciate your anxiety to put us right in this 
matter by your instructions that we should return all 
records made on Graphophone blanks not found satisfactorye 
We to-day ship you 140 orchestras, We find the Grapho- 


phone blanks get worse with age instead of bettering and 


this of itself should indicate to your that there is Scout 
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thing wrong in the composition or its preparation." 


In acknowledgement of this letter, Mr. Easton aree" 


On May 12th, 1894, 
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"Until further advises we will, of agreeable, contin-+- 


& 


ue our record arrangement, giving you Edison blanks". 


Thus, as late as May of the present year, the 
American Graphophone Company acknowledged its inability 
to devise a practical record blank for the graphophonee 

As illustrating earlier efforts made to devise blanks 
equal to the Edison froduct, the American Graphophone 
Company, in 1893, obtained from us, for the purpose of- 
making these cylinders, a quantity of what we termed 
"Scrap wax", and which consisted of fragments of Edison 
cylinders which had been broken during the process of 
providing them with records. This "Scrap wax" was for- 
warded by us to the Bridgeport factory of the said Grapho- 
phone Company, and there, I am informed and believe, 
was made up into new cylinders. 

The inability of the American Graphophone Company to 
supply a practical and commercial blank for use upon | 
either the phonograph or graphopnone continues to the 
present day. It is not even now capable of supplying 
the trade, and therefore, to preclude the users of these 
maghines frem employing the Edison blanks would practically 
throw the whole talking machine enterprise to the ground. 

It is not true, as stated in the affidavit of said 
Edward D. Easton verified October 9th, 1894, that the 
United States Phonograph Company is Hreataoaliy uithout 
wend tat or resources and exists merely as a business 
convenience. Neither is it true that it owns no plant 
and possesses no property or assets except such as could 


aé a moment's notice be disposed of or fut beyond reache 
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Furthermore, it is absclutely false that it would be 


cack 


impossible, in the event of a final decree, for the c;¢ 


C Gine 


plainant herein to recover from the United States Company 


the profits made by it through the alleged infringement 
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of the Bell and Tainter patents. The United States 


Phonograph Company is entirely responsible and solvent, 


owns its own plant, is without debt, and is fully able 
to respond in damages to any judgment which may be ob- 
tained in this suit. It does not exist merely asa. 
business convenience, but is a strong and active Company, 


with a large plant, and doing concededly the largest 


business of its kind in the world. Said Easton has never 
so far as we know, indicated to any one that the United 
States Company was not a strong commercial organization, i 
and his present position in this respect is utterly in- 
consistent with the position which he has heretofore : 
maintained toward us and which has indicated his belief ; 
in the strength and solvency of our enterprise. He has 
often urged me as an officer of the United States Uomrany 
to purchase large quantities of graphophones from the 
American Graphophone Company, and has repeatedly stated 
that we could have them on our own terms in regard to 
paymente 
Our stock of cylinders containing records is of 

1éttle value unless sold within a short time after such 
c . records are made, on account of the changes in the 

popularity of the music or such other records as are 

Placed upon said cylinders. Of these record: cylinders, 


we continually carry a vary large stock, and, as I have 


(le gener psec ra sr oT SRNR rt RR EP ar FT SN I ae sai ef fy 
z es “s Research Library 
é 


AOS ef IE SPAT 


=T4e 


heretofore intimated, this is the major part of cur 
business. 
Subscribed and sworn to bhefore me George E. Tewksbury, 
this 28th day of November, 1894. 

Eugene Conran, 


(Lé 8S.) Notary Public, 
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United States Circuit Court, 


District of New Jersey. 


American .Grapnophone Company, 
-VSs- In Equity. 


The United States Phonograph 


Co., et al. 


Affidavit of Eben G. Dodge. 
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State of New York, 


S 8: 
County of New York 


EBEN G. DONGE, being duly sworn, deposes and 
says as follows:- 

I am a resident of Orange, N. J., and am employed at 
the Wiieon Phonograph Works at said Orange. I have been 
soO employed since about the middle of September, 1894. 

I have been familiar with phonographs and graphophones 
| generally, since about January, 18689. At this time I was 
Hin the employ of the American Graphophone Company, the 
\complainant herein, and remained in this employ until 
-\August, 1ea9. I then entered the employ of the Interna- 
tional Craphophone Company, and in their interest attended 
‘the Paris Exposition until November of said year. From 
—_—s in the year 1890 until some time during the summer 
of that year, I was employed as expert by the Eastern 
Pennsylvania Phonograph Company at Philadelphia. From 
the summer of 1890 until November of that year, I was em- 
ployed at the works of the Edison Phonograph Company at 


Orange, N. J., my duties there being the assembling of the 
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various parts of phonographs. Thereafter, for shout two 
years, I was employed as superintendent of the New York 
Phonograph Company, being located in New ‘funk City. and 
having charge of the business of the company at that place. 
Thereafter, that is to say, in the month of Ncovemher, 1892, 


I was again employed by the American Graphophone Company 


at Washington, in the capacity of salesman. I remained 


ell 


in this employ about one month, and then went to Bridge- 


——— 


port in the same employ, for the purpose of carrying on 
experimental work at the factory of the Graphophone 
Company at that place. In January, 1693, while still in 
the employ of said Graphophone Company, I took charge of 
the branch office of that company in New York, and remaincd 
in this fox tehan until April 12, 1893, having charge of the 
introduction of graphophones in the said city of New York. 
From April 12, 16893, until some time in May, 1894, I was 
again engaged at the Bridgeport factory of the American 
Graphophone Compan, in the way of experimenting upon 
cylinders for use in connection with the graphophone. 

At the time that I commenced my experiments at Bridge- 
port on drephonhone cylinders, that is to say, on or 
. about April 12, 1893, the American Graphophone Company had 


in use and on sale a single type of cvylinde® for the re- 


cording and reproduction of sound. This cylinder was com- 
posed of a paper tube, coated with a thin, flexible and 
soft layer of ozokerite wax. In some instances, this wax 
contained an admixture of paraffine. 

The graphophones in connection with which these cyl- 
inders were used were found decidedly objections by 
users for various reasons, among which were, that the Wax 


with which the paper tube was coated was quite soft, and 
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owing, to this, the point of the recording style was dulled, 


ne 


probably from impurities in the ozokerite;, and that, also 
owing to the use of the soft wax, the material was not 
cut sharply from the grwove, but was permitted to tear, 
‘ under the action of the style, wherehy the record groove 
was made rough, and this conduced to a confusion of the 
articulate sounds. Added to this the material clogged 
up the style, thus increasing the confusion of the sounds. 
Another objection, and one found very important in the use 
of these cylinders, was that, owing to the softness of 
the material, the minute elevations and depressions in the 
sound groove were readily leveled off by the action of the 


reproducer pessing thereover; that is to say, the material 


did not have sufficient stiffness to withstand the -rubbing 
action of the reproducer as it passed through the groove 
for the purpose of reproducing sound from the record 
therein . Furthermore, with these cylinders it was im- 
possible to record and intelligibly reproduce the hissing ' 
sounds so common in speech. These objections were well b 
recognized and understcod at the time I refer to, and ex- 
periments were carried on continuously, for the purpose of 
avoiding them. 

As an expert in this art, I devoted a considerable 
‘time to the study of these objections, and to considering 
various modes of improving the apparatus, having the said 
objections in vitew, and to this end I was sent by the 
Graphophone Company to its Bridge port factory, where I 
conducted a line of experiments in connection with wax 
cylinders, which led eventually to the soft cylinders or 
ozokerite cylinders above referred to being discarded and 


superseded by heavier cylinders composed of very much 
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harder material consisting principally of metallic soap , é 
Previous to the time that I took up this work, however, 
the exreriments had been carried on by Thomas H. Mac Donald 
the factory manager and superintendent of the Graphophone 
Company, at its Bridgenort factory. Mr. MacDonald. had the 
same theory that I had concerning the improvement of the 
graphophone so as to avoid the difficulties above mentioned 
indeed, Mr. Easton, who was made general manager of the 
company on or about the first of May, 1693, also recog- 
nized the fact that the soft cylinders were decidedly 
impracticable, because very shortly after his assuming 
that position, he, toa great extent, caused these soft 
| cylinders. to be discarded, employing in their place hard 
| phonograph oyvdniders purchased by him, I understood, from 
| the Edison Phonograph Works for the use of the Columbia 
| Phonograph Company, of which said Easton was at that time 
president. At the present time, according to my informa- 
tion and belief, very few, if any, of the soft ozokerite 
wax cylinders are being placed upon the market by the 
Graphophone Company, The phonograph cylinders, that is to 
say, cylinders made by the Edison Phonograph Works for use 
upon phonographs, and hard metallic soap cylinders, the 
manufacture of which has comparatively recently Seah 
taken up by the Graphophone Company, have almost, if not 
entirely, superseded the said ozokerite cylinders. 

The hard cylinders referred to as being made by the 
Graphophone Company are of two types, but made of the same 


composition. One of these, known as the "P-cylinder” iS, . 
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in appearance, the exact counterpart of the cylinder minum 


factured by the Edison Phonograph Works. Indeed, iruiedi- — 


ately after their construction it. would be difficult, if [ 
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not impossible, to tell one of these "P-cylinders" fron — 
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Edison cylinder without testing them on a machine. Like 
the latter, the Graphophone Company calleteadin is of mete 
allic soap, it is of the same dineietens ani it is even 
provided with the internal screw-threat’ peculiar to the 


Edison cylinder. 


The other type manufactured by the Graphophone Company 
is also of metallic soap, It is longer and considerably 
thicker to permit it to be shaved down to remove a record. 
It is mounted upon a pasteboard tube, which gives it some- 
what the appearance of the old ozokerite cylinder. This 
tube, however, is not coated with the material, but, 
on the contrary, the material is moulded in a die, and 
the tube, after being provided with an external coating 
of shellac, is placed within the moulded cylinder. It was 
found necessary to do this for the following reason; ) 

It is absolitely impossible to mould the recording surface 
upon a pasteboard tube, owing to the expansion and con- 
traction of the former being considerably greater than 
that of the said tube. That is to say, were a coating 

of wax or metallic soap moulded upon the pasteboard tube, 
the contraction of such material would be so much in 
excess of the contraction of the tube that the surface 6f 
the material would. crack, while if the recording material 
were considerably thicker, the differing co-efficients 

of expansion would cause either the cylinder to crack or 
else the internal pasteboard tube to wrinkle ae huckle. 

I have before me one of the cylinders last referred 
to and for the purpose of identification have marked the 

. Same "Defendants! Exhibit Graphophone Cylinder FE. G. D. " 


During the process of moulding the exhibit cylinder, it is. 
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provided upon its interior with a screw-thread of great 
pitch, and when the paper tube is inserted it is secured 
by means of the shellac to this thread, which forms inter- 
nal ribs. The object of this mode of attachment is to 
' : guard against the cracking of the cylinders. If the 

cylinder had a continuous bearing upon the exterior of the 
paper tube throughout its length, the contraction of the 
wax or soap, which is infinitely greater than that of the 
paper, would cause the cylinder to crack; whereas, by 
reason of the bearing surface of the said cylinder upon 
the paper tube being in form of a screw-thread of great 
pitch, provision is made for the contraction of that por- 
tion of the cylinder opposite one of the internal threads 
or ribs. Even this provision is practicable only to a 
certain extent, for these cylinders, which average three- | f 

_@ighth of an inch and are adapted to he shaved down, will 
only remain intact after being reduced about one-half. 
After such reduction in size, the cylinder has not suffi- 
cient stability to withstand temperature changes and the 
wear incident to tn usd. This is true not only where the 
cylinder has, after use, bom reduced in size, hut applies 
equally where the cylinder is originally turned down to the 
reduced size. In addition to the objections whicn I have 
heretofore stated in connection with these two types of 
hard cylinders, it was found that shortly after being 


moulded and turned down, a bluish-white incrustation, re- 


- sembling mould, appeared upon the surface, and the lemee 


the cylinder stood before being used, the greater hece* P 


this mould or incrustation. This was found very vidal 
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nent, for the mould would form in the record grooves and 
in reproducing the record, this conduced to confusion of 
the sounds and the production of scratching noises. This 
objection too was fully recognized by the Grapnonhone 
Company, and particularly by its manager, E. D. Easton. 
It was one of the causes which in May, 1694, induced the 
Graphophone Company to discontinue the manufacture of 
cylinders. Prior to this, however, every effort was made 
to avoid the difficulty. During the early experiments 
the Graphophone Company even went so far as to purchase fro 
m the United States Phonograph Company a quantity of 
fragments of phonograph cylinders of metallic soap 

(known as "scrap wax") made by the Edison Company, and 
this was melted down at the Bridgeport factory and re- 
moulded into new cylinders. It was found that the cvlin- 
ders made from this Edison Company miterial-did not have 
the objectionable feature of incrustation referred to. 

The manufacture of cylinders like the hard types’ 
referred to was commenced some time in the fall of 1693 
and continued to some extent up to the time I left the 
Graphophone Company, in May, 1694. 

I do not wish it to be understood that these hard 
cylinders were manufactured in any large quantities by 
the Graphophone Company, for this is not the case. In 
fact, the manufacture of these cylinders initially was 
experimental, and after such experimental construction 
they were manufactured only to a limited extent. Many 
more "P-cylinders" were made than "E-cylinders". | 

The changes in the Graphophone cylinders occasioned 
corresponding changes in the recorders and reproducers - 


employed in that connection. With the old ozokerive cylin-— 
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cers a steel recorder and an ordinary metallic pointed 
reproducer had been employed. In the spring or surmer of 
1892, the Graphophone Company put out a few — having 


a bar or "slab" recorder of sapphire. Both of these 


: types of recorders were found objectionable, not only be- 
cause they conduced to what is known as "chattering", but 
also because they were readily worn down and dulled by the 


impurities in the recording material. Therefore, after 


discarding the soft wax cylinders and employing the , ae 


harder material above referred to, the Graphophone Company 
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placed upon the market machines employing recorders and 
reproducers which were the exact counterparts of those 
theretofore employed in the Edison phonograph, that is to 
say, they provided each of their machines with a recorder 
having a circular cutting edge and known as the "cup-re- 
corder" and a spherical reproducer known as the "hall- 
point", both recorder and reproducer being of sapphire or 
other precious stone. These Edison recorders and repro- 
ducers used in connection with the hard recording compo- 
sition first employed by the Edison interests gave the 
Graphophone Company the first glimpse of commercial suc- 
cess. Before this time, the graphophone was incapable 
of practical use. Its usefulness increased in proportion 
as it drew to it those features of the phonograph which 
had made the latter é& business success. 

| Now, es to the extent to which gravhophones and 
phonographs have been in use. By reason of my connection 
with both interests, as I have heretofore set forth, I am 
enabled to testify to these facts from my personal know- 


ledge. Previous to the time that the Graphophone Company 
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employed phonograph blanks upon its graphophones (this see 
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the market a commercially successful macnine.. Prior to 
this time, but a very limited number of erdvhophontes had 
been sola. A considerable number of them were put in 
experimental use, but were decidedly unsatisfactory, 
because they did not meet the requirements. Indeed, 

after May, 1893, the graphophones placed upon the market 
even with the phonograph blanks were still unsatisfactory, 
for the reason that the corresponding changes had not been 
made in the mechanism to permit said blanks to be emplcyed, 
and it was not until the latter part of the summer of 
1893, that the graphophone was so far modified as to mak 
the use of these phonograph blanks practicable. It is 
true, however, that a few of the exhibition ,raphophones 
which were adapted to be ogorated by means of a coin acting 
upon certain releasing mechanism, were changed before the 
commercial machines; that is to say, shortly after May 
1893. The changes made in the commercial graphophones to 
adapt them to use the phonograph blanks consisted, as I 
have said, in replacing the old recorders and reproducers 
with those forms now in use, these consisting of the re- 
cording style of sapphire and cup-shaped, and the repro- 
ducer being also of sapphire and having a ball-point. 
These forms were adapted from the phonographs then in 

use and placed upon the market by the North American 
Phonograph Company. 

The commercial success of the graphophone, if it has 
had any, dates from the time when these changes were made. 
I am, of course, unable to testify upon my own personal 
knowledge of the extent of use of these graphophones, that 
is to say, the actual number employed, but from the 


daily contact which I have had with people who make use 
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of sound recording and reproducing machines, I have no | 
hesitation in saving that there are to-dav a far greater fF 


number of phonographs actually in daily use than there 


“are graphophones. The phonograph is decidedly the more 
“practicable machine of _— two, notwithstanding the 

adopt ion by the graphophone of the impertant features 

taken from the phonograph, and this is fully recognized 

by sanod who have had occasion to compare both devices. 

During the period that I represented the Graphophone | 
Company, both in New York and Washington, although I | 
daily attempted to make sales of graphophones, I was 


wholly unable to do so, and my failure to make these 


sales I attribute to the fact that the machine was imprac- 


ticable and would not answer the purpose for which it was 

designed. 

Sworn Eo a8 weveortiied before me . Eben G. Dodge. 

this 27th day of November, 1894. en ee , 
Kugene Conran, 


(i. Ss) Notary Public, 


. Kings & N. Y. Counties. 
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UNITED STATES OF — 


District or New Jersey, 


I, S. D. Oliphant, Clerk: of the Circuit Court of the United 


States of America, for the District of New Fersey, in the Third Circuit, do 


hereby certify the foregoing to be a true copy of the original 


Affidavits of George E. Tewksbiry and Eben G. Dodge of Defendants 


on Motion for Preliminary Injunction. 


on file, and now remaining among the records of the said Court, in my office. 


In Testimony Whereof, / ave hereunto subscribed my name 


and affixed the Seal of the said Court, at Trenton, 


in said District, this 


Third ———._ day .of 


December_______, ejghteen hundred and 


ninety- eight. 


‘Clerk Circuit Court, U.S. 
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American Graphophona Co. : 
~¥s- | | 
United States Phonograph Co. 
Mamorandume 
Filed March 26, 1895, _ 5 
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U. Se Circuit Court, 3 


District of New Jersey. 


American Graphophona Co. 
-vVs~ 


United States Phonograph Co. 
Memorandum. 
The motion for preliminary iniunction is danied. 
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